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KENNETH LYNN
3 Michelle Court
Hulmeville, PA 19047,
-and-
CHARLENE AGNEW
275 Old Limekiln Road
Chalfont, PA 18914,
-and-
MARGARET KNAPP
428 Parkvale Avenue
Langhorne, PA 19047,

on behalf of themselves and all other employees similarly
situated, :
Plaintiffs,

V.

ARIA HEALTH SYSTEM

Red Lion & Knights Road

Philadelphia, PA 19114,
-and-

ARIA HEALTH

Red Lion & Knights Road

Philadelphia, PA 19114,
-and-

ROY A. POWELL

Red Lion & Knights Road

Philadelphia, PA 19114,
-and-

MICHAEL E. PEPE

Red Lion & Knights Road

Philadelphia, PA 19114,
-and-

FRANKFORD HOSPITAL PENSION PLAN

Frankford Hospital of the City of Philadelphia

c/o Roy A. Powell

Red Lion & Knights Road

Philadelphia, PA 19114,
-and-

AMENDED COMPLAINT - CLASS
ACTION
AND DEMAND FOR JURY TRIAL

Civil Action No. 09-cv-5548
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FRANKFORD HOSPITAL TAX SHELTERED
ANNUITY ,
Frankford Hospital of the City of Philadelphia
c/o Roy A. Powell

Red Lion & Knights Road
Philadelphia, PA 19114,

Defendants.

NATURE OF 'CLAIM

1. This is a proceeding for injunctive and declaratory relief and monetary
damages to redress the deprivation of riéhts secured to plaintiffs, Kenneth Lynn, Charlene
Agnew, and Margaret Knapp individually, as well as all other employees similarly situated
(“Class Members”}, under the Fair Labor Standards Act of 1938 (“FLSA”), as amended, 29
U.S.C. § 201 et seq.; under the Employge Retirement Income Security Act of 1974 (“ERISA”)
29 U.S.C. § 1001 et seq.; and under the lRackéteer Influenced and Cofrupt Organizations
(“RICO7) Act, 18 U.S.C. § 1961 et seq.; and under the éommon law and vafious laws of the
Commonwealth of Pennsylvania including, but not limited to, 43 P.S. §§ 333.101, et. seq., the
Pennsylvania Minimum Wage Act (“PMWA?), and 43 P.S. §8% 260.1, et. seq., the Wage
Payment and Collection Law (“WPCL”), that require an employer to pay employees for all
hours worked including premium pay when applicable

JURISDICTION AND VENUE

2, The jurisdiction of this Court is invoked pursuant to 28 U.S.C. § 1331, 28
U.S.C. § 1343 (3) and (4) conferring original jurisdi.ction upon this Couft of any civil action
to recover damages or to secure equitable relief under any Act of Congress providing for the
protection of civil rights; under 28 U..S.C.r§ 1337 conferring jurisdiction of any civil action

arising under any Act of Congress regulating interstate commerce; under the Declaratory

Judgment Statute, 28 U.S.C. § 2201; under 29 U.S.C. § 216(b); and under 18 U.S.C. §

.
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1964 (a) and {c).
3. Venue is appropriate in the Eastern District of Pennsylvania since the
allegations arose in this district and the Plaintiffs reside in this district.

CLASS ACTION ALLEGATIONS

4, The claims arising under ERISA, RICO, the PMWA, the WPCL, and state

common law are properly maintainable as a class action under Federal Rule of Civil

Procedure 23.

5. The class action is maintainable under subsections (1), (2) and (3) of Rule
23(b).

6. The class consists of current and former employees of defendants whose

pension and 403(b) plans were not credited with their non-reduced weekly wages and- correct
overtime compensation. Additionally, the class consists of current and former employees of
defendants who were injured by defendants’ scheme to cheat employees out of their property
and to convert the employees’ property, including their wages and/or overtime pay, by
misleading employees about their rights under the FLSA and state law. The class also
consists of current and former employees who worked for defendants, were paid hourly and
were not paid for all the time they worked including applicable premium pay.

7. The class size is believed to be over 4,000 employees.

8. The Plaintiffs will adequately represent the interests of the Class Members
because they are similarly situated to the Class Members and their claims are typical of, and
concurrent to, the claims of the other Class Members.

9. There are no known conflicts of interest between the Plaintiffs and the other

Class Members.
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10. The Class Counsel, Thomas & Solomon LLP, is qualified and able to litigate
the Plaintiffs” and Class Members’ claims.

11.  The Class Counsel concentrates its practice in employment litigation, and its
attorneys are experienced in class action litigation, including class actions arising under
federal wage and hour laws.

12.  Common questions of law and fact predominate in this action because the
claims of all Plaintiffs and Class Members are based on whether: defendants’ policy of not
crediting employees with their non-reduced weekly wages and correct overtime compensation
is a violation of ERISA; defendants’ policy was part of a scheme to defraud Plaintiffs in
violation of RICO; and defendants’ policies and practice of not properly paying employees for
all hours worked including applicable premium pay in violation of the PMWA, the WP(L,
state common law and other laws of the Commonwealth of Pennsylvania.

13.  The class action is maintainable under subsections (2) and (3) of Rule 23(b)
because the Plaintiffs seel injunctive relief, common questions of law and fact predominate
among the Plaintiffs and Class Members and the class action is superior to other available
methods for the fair and efficient adjudication of the controversy.

PARTIES
A. Defendants

14, Collectively, defendants Aria Health System, Aria Health, Roy A. Powell,
Michael E. Pepe, Frankford Hospital Pension Plan, and Frankford Hospital Tax Sheletered
Annuity (collectively, “Named Defendants”) are related organizations through, for example,
common membership, governing bodies, trustees and/or officers and benefit plans.

15. Named Defendants’ health care facilities and centers include the following:

4.
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Aria Health's Franlford Campus, Aria Health’s Torresdale Campus, Aria Health’s Bucks
County Campus, The Pavilion (9501 Location), The Pavilion (2451 Location), The
Professional Court, Aria Health Heart Center, Moss Rehabilitation at the Aria Division,
Center for Gynecology & Women’s Health at Aria Health, Sexual Assault Response
Program/Rape Crisis Center, Pain Management Center, Torresdale Trauma Center, Aria
Health Trauma Center, Endoscopy & Ambulatory Services Center, The Cancer Center at
Arxia Health, The Behavioral Health Center for Older Adults {collectively “Health Centers”).
16.  Named Defendants affiliated health care facilities and centers include the
following: Aria Health Physician Services, Jefferson Health System, Inc., TJUH System, Inc,,
Thomas Jefferson University Hospitals, Inc., Thomas Jefferson University Hospitals, Inc. -
Methodist Hospital Division, Thomas Jefferson Univefsity Hospital — Ford Road Campus,
Magee Rehabilitation Hospital, Main Line Iospitals, Inc., Main Line Health, Inc, The
Lankenau Hospital, Paoli Hospital, Riddle Memorial Hospital, Bryn Mawr Rehabilitation
Hospital, The Bryn Mawr Hospital, Albert Einstein Health Care Network, Albert. Einstein
Medical Center, Elkins Park Hospital, Germantown Hospital, Frankford Health Care System,
Jefferson Behavioral Health Network, Prestige Health, Frankford Hospital, Frankford
. Hospital Foundation, Franlford Hospital of the City of Philadelphia, Frankford Health Care
System, Inc., FHCS Physician Services, Community Care Center of the Northeast, Hospital
Medical Imaging, System Service Corporation, ‘TF Development, Ltd., TMB Enterprises
Partnership, Juniata Medical Building Partners, MossRehab, Frankford Hospital Foundation,
Frankford Hospital Transitional Care Unit, Frankford Anesthesia Associates, Ltd., Franlford
Medical Associates, Frankford Neonatology Associates, Frankford Physician - Associates,

Frankford Podiatry Associates, P.C., Frankford Therapy Associates, P.C., Frankford Trauma

_5-
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Associates, Frankford Health Care Alliance, Frankford Health Care Alliance Cooperative

. Association, Frankford Hospital Bucks County Campus Transitions Unit, Franlford Perinatal
Ceriter, Allergy and Asthma Associates of Bucks County, P.C., Anesthesia Associates of Bucks
County, P.C., Bucks County Allergy Associates, P.C., Bucks County Cardiology Associates,
P.C., Bucks County Endocrinology Associates, P.C..Bucks Dermatology Associates, P.C.,
Bucks E.N.T. Associates, P.C., Bucks Radiation Oncology Associates,. Inc., Heartcare
Associates of Bucks County, P.C., Women’s Health Associates of Bucks County, and
Torresdale Pediatrics (collectively, “Affiliates™).

17. Together the Named Defendants, the Health Centers and the Affiliates are
referred to as “Aria Health System” or “defendants.”

18.  Aria Health System is an enterprise engaged in the operation of a hospital
and/or the care of the sick and is a healthcare consortium.,

19.  Defendants operate over 15 health care facilities and centers and employ
approximately 4,000 individuals.

- 20.  Defendants constitute an integrated, comprehensive, consolidated health care
delivery system, offering a wide range of services.

21. .. For example, defendants have centralized supply chain management, and
financial, computer, payroll and health records systems that are integrated throughout their
locations:

- 22, Further, defendants’ labor. relations dand human  resources are centrally
“organized and. controlled, including defendants” employment of a Chief Human Resources
Officer as part of the management team, as well as the maintenance of system-wide policies

and certain employee benefit plans.
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23, Defendants share common management, including oversight and management _
by a senior executive team and board of directors.

24. Defendants have common ownership: =

25. . At all relevant times, Aria Health System has suffered or permitted Plaintiffs
and Class Members to perform work for it at its various health care locations.

26..  Plaintiffs and Class Members are or have been employed by Aria Health
System and/or have been jointly employed by Aria Health System.

27.  Aria Health System operates locations, either directly or indirectly, through the
Health Centers and Affiliates, and therefore is the employer of Plaintifts and Class Members
who are or were employed at all locations. .

28, As:such, defendants are the employer (single, joint or otherwise) of the
Plaintiffs and Class Members and/or alter egos of each other.

29.  In light of the economic realities. of the enterprise operated by Aria Health
System, Aria Health System is a joint employer of all Plaintiffs and Class Members.

30.  Collectively, Aria Health System comprises a single, integrated enterprise, as
they perform related activities through common control for a common business purpose.

Plaintiffs™ and Class Members’ Employment With Defendants Aria Health System,
Roy A. Powell and Michael E. Pepe

31.  Named Plaintiff Lynn was émployed By Aria ﬁealfh System, Roy A Powell
and Michael E. Pepe from approximafeiy June 2007 through April 2009.

32,  .Named Plaintiff Agnew”Was efrlplojged by Aria Health System, Mr Pdwell and
Mzr. Pepe from approximately January 200% to the présent. | |

33. .- Named Plaintiff Knapp was emplo'y.ecl i:;y Aria Health System, Mr. Powell and

Mr. Pepe from approximately September 17980 to thé preseht.

_7-
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34. - All other Plaintiffs and Class Members were also.employed by Aria Health
System, .Mr. Powell and Mr. Pepe during their employment.

35.  Defendant Aria Health System is liable to the Plaintiffs and the Class
- Members as an employer, as a principal due to theacts of its agents, due to the existence of
a single enterprise and because it is an alter ego of the other defendants.

36.  Aria Health System was the Plaintiffs’ and Class Members” employer because it
acted directly or indirectly in the interest of an employer with respect to employees.

37.  For example, Aria Health System, directly or indirectly, suffered or permitted
Plaintiffs and Class Members to perform work, set Plaintiffs’ and Class Members’ work
hours, rates of pay, benefits, work policies-and other conditions- of employment, and
otherwise treated Plaintiffs and Class Members as employees.

38.  Aria Health System accomplished this by integrating payroll records: systems
among defendants, centralizing organization and control of labor relations and human
resources among defendants, including through the employment of a Chief Human
Resources Officer, and maintaining system-wide policies, including the policies at issue in
this case, and certain employee benefit plans among defendants.

39, During. Plaintiffs” and Class Mgmber’s’ employment with Aria Health System,
they understood that Aria Health System Was their.emplqyer, either' directly or indirectly,
based on Arié Health System’s control over.Plai.ntiffls’.and Class Members’ Wor1< hours, rates
of pay, benefits, work policies and other cr.)nditions-o-f emI;loyment.

40.  Plaintiffs’ and Class Members’. under‘séandir% resultéd frﬁm A_ria Health
- Systém’_s centralization and contrc')l -of payroxll. | 1-"ec0rds.. éystems ' ﬁmoﬁg défendants,

centralization of the organization and control of labor relations and human resources among

-8-
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defendants, including through the employment of a Chief Human Resources Officer, and
 maintenance of system-wide policies, including the policies at issue in this case, and certain
employee benefit plans among defendants.

471, Aria Health System also was a principal acting through its agents, including its
Affiliates, Health Centers and the other Named Defendants. Through its agents, it exercised
its authority to set the Plaintiffs’ and Class Members’ work hours, rates of pay, benefits,
work policies, including the policies at issue in this case, .and other conditions of
employment, and to otherwise treat Plaintiffs and Class Members as employees, -

42.  Aria Health System exercised this authority through its integration of payroll
records systems among defendants, centralization of the organization and control of labor
relations: and human resources émong'defendants, including through the employment of a
Chief Human Resources Officer, and maintenance of system-wide policies, including the
policies at issue in this case, and certain employee benefit plans among defendants.

43, The Affiliates, Health Centers and the other Named Defendants acted Within
the authority given to them by Aria Health System to set Plaintiffs’ and Class Members’
work hours, rates of pay, benefits, work policies and other conditions of employment, and to
otherwise treat Plaintiffs and Class Members as employees.

44.  Aria Health System, the various Affiliates and Health Centers and the other
Named Defendants understood that Aria Health System was in control of their. erﬁployment
relationship with Plaintiffs and Class Members.

45.  Further, Aria Health System, its Affiliates arlci ‘Health Centers and the other
Named Defendants operated as a corpérate combine, resulting in a single enterprise.

46.. For example, during Plaintiffs’ and Class Members’ employment with Aria

9.
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Health System, Aria Health System, its various.Affiliates and Health Centers and the other
Named Defendants shared common "ownership.-and comifton management, including
oversight and management by a senior executive téam and board of directors.

47.  Aria Health System, its Affiliates and Health Centers and the other Named .
Defendants acted in concert with one another to set. Plaintiffs’ and Class Members’ work
hours, rates of pay, benefits, work policies, including the policies at issue in this case, and
other conditions.of employment, and to otherwise treat Plaintiffs and Class Members as
employees.

48.  Aria Health System and its various Affiliates and Health Centers and the other
Named Defendants acted in concert by céntralizing supply -chain management among
defendants, integrating financial, computer, payroll and. health records systems among
defendants, centralizing organization and control of labor relations and human resources
among defendants, including through the employment of a Chief Human Resources Officer,
and maintaining system-wide policies, including the policies at issue in this case, and certain
employee benefit plans among defendanté.

49. In addition, Aria Health System was the alter ego of the other Named
Defendants and its various Affiliates and Health Centers.

50.  Durxing Plaintiffs’ and Class Mérnbers’ entire employment with Aria Health
System, Aria Health System dominated and controlled its various Affiliates and Health
Centers and the other Named Defendants. |

51. For example, Aria Health System  dominated -and -controlled .its various
Affiliates and Health Centers and the other Named Defendants by centralizing supply chain

“management among defendants, integrating financial,” computer, payroll and health records

-10-




Case 2:09-cv-05548-CMR Document 105 Filed 10/15/10 Page 11 of 52

systems among deferidants, centralizing organization and control of labor relations and
 human. resources among defendants, including through. the employment of a Chief Human
- Resources Officer, and maintaining system-wide policies, including the policies at issue in this
case, and certain employee benefit plans among defendants. .

52, Aria Health System engaged in this domination and control in order to actively
contro] Plaintiffs” and Class Members’ work hours, rates of pay, benefits, work policies and
other conditions of employment, and to otherwise treat the Plaintiffs and Class Members as
employees.

- 53, Aria Health System also. dominated and controlled its various Affiliates and
‘Health Centers and the other Named Defendants for the particular purpose of implementing
and enforcing the illegal policies described in this Complaint.

54.  As a result of Aria Health System’s domination and control -of its various
Affiliates and Health Centers and the other Named Defendants for the purpose of-
implementing and enforcing the illegal policies described in this Complaint,. Plaintiffs and
Class Members have suffered damages and loss.

.55. Roy A. Powell is the President and CEO of Aria Health System.

56. - Mr. Powell’s responsibilities include actively managing Aria Health System.

57. In concert with others, Mr.: Powell has the authority to, and- does, make
decisions ‘that concern the policies defendants adopt and the implementation of those
policies.

58. In concert with others, Mr. Powell has the authority to, and does, make
decisions that concem defendants’ operations, including functions-related to employment,

human resources, training, payroll, and the terms of employment provided to. employees.

-11-
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59. - Due in part to his role as President, Mr. Powell is actively involved in the
creation of the illegal policies complained of in this case.. . . . - -

60.  Due in part to his role as President, Mr.. Powell actively advises defendants’
agents on the enforcement of the illegal policies complained of in this case.

61.  Due in part to his role as President, Mr. Powell actively ensures defendants’
compliance or non-compliance with federal and state law, including the requirements of the
FLSA, ERISA, RICO, the PMWA, the WPCL, and state common law.

62. In concert with others, Mr. Powell has the authority to, and does, make
decisions that concern the reviewing and counseling of defendants regarding employment
decisions, including hiring and firing of Plaintiffs and Class Members. -

. 63 In concert with others, Mr. Powell has the authority to, and does, make
decisions that concern employees’ schedules, hours and standard terms of employment.

64, Mr. Powell has the authority to, and does, make decisions that concern
standard pay scales.

65.  Mr. Powell has the authority:to,  and does, make decisions that concern
defendants” human resources policies, the resolution of issues and disputes regarding policies
and their applications, the counsel locations receive regarding human resources issues, and
communications with employees about human resources issues-and policies.

66. Mr. Poweil has the authority to, and does, make decisions that concern
defendants’ employment and human resources records, including the systems for keeping and
maintaining those records.

67. Mr. Powell has the authority to, and  does, make decisions that concern

training and education functions across Aria Health System:

-12-
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. 68. Mr. Powell has the authority to, and does, make decisions that concern the
type-and scope of training employees must attend as well as any compensation they receive
for attending training.

69. Mr. Powell has the authority to, and does, make decisions that concern payroll
functions across Aria Health System.

70. Mr. Powell has the authority to, and does, make decisions that concern the
system for keeping and maintaining employees’ payroll records, the timing and. method with
which payment is conveyed to employees, and the manner and method in which employees
receive payroll information including their payroll checks.

- 71, Mz Powell has the authority to; and does, make decisions that .concern the
terms of employment offered across Aria Health System.- -

- 72, Mr. Powell has the authority to, and does, make decisions that concern the
type and scope of the terms of employment made available to employees, the method and
manner in which information regarding those terms is conveyed to employees, and the
system for keeping and maintaining records related to employees’ terms of employment.

73.  Because Mr. Powell has authority to hire or fire employees, provide and direct
support regarding human resources issues, including the hiring and firing of Plaintiffs and
- Class Members, and control the drafting and enforcement of the policies which govern the
hiring and firing of employees, Mr. -Poweﬂ has the power to hire and fire.employees. |

74.. Because Mr. Powell has authority to establish work schedules and/or
conditions -of employment, provide and direct support regarding human resources issues,
- including  work ._schedﬁles and/or conditions of . employment, control the  drafting and

enforcement of the :policies which govern. employees’. schedules:.and/or- cenditions of

-15.
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employment, establish the type and scope of training employees receive, and administer the
remuneration employees receive, including standard remuneration levels and the type and
scope of the remuneration made available to employees, Mr. Powell supervises and controls
employees’ work schedules and/or conditions of employment.

75.  Because Mr. Powell has authority to establish employees’ rate and method of
payment and centrally control payroll functions, including standard pay scales, the provision
of payroll information, and the timing. of payment, Mr. Powell determines the rate and
method of employees’ payment.

76.  Because Mr. Powell has authority with respect to defendants’ centralized

.recc')rds, including a database regarding employees” employment records, and systems for
keeping and maintaining payroll, the terms of employment, and other. employment-related
records, Mr. Powell maintains employees’ employment records.

77.  Because Mr. Powell provides day-to-day support regarding human resources
issues, including employees” work schedules and/or conditions of employment, controls the
drafting and enforcement of the policies which "govern employees’ schedules and/or
conditions of .employment, and administers the different remuneration available to
employees, he is affirmatively, directly, and actively involved in operations of the defendants’
business functions, particulatly in regards to the employment of Plaintiffs and Class
Members.

78..  Because Mr. Powell is actively involved in the creation of the illegal policies
complained of in this case, actively advises defendants’ agents on the enforcement of the
illegal policies complained of in this case and actively ensures defendants’ compliance or non-

compliance with federal and state law, including the requirements of the FLSA, ERISA,

-14-
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RICO, the PMWA, the WPCL, and state common law, he actively participates in the
violations complained of in this action..

. 79. . Based upon the foregoing, Mr. Powell is liable to Plaintiffs and Class Members
because of his active role in operating the business, his status as an employer, and/or
according to federal and state law.

80.  Michael E. Pepe is the Chief Human Resources Officer for Aria Health System.

81. Mr. Pepe is responsible for, provides direction and control over, and is
authorized to direct all aspects of human resources functions across Aria Health System.

82, Due in part to his role of overseeing human resources, training and education,
. and payroll-and commission services, in concert with others, Mr. Pepe is actively involved in
the creation of the illegal policies complained of in this case.

83.  Due inpart to his role of overseeing human resources, training and education,
and payroll and commission services, in concert with others, Mr. Pepe actively advises
defendants’ agents on the enforcement of the illegal policies complained of in this case.

84.  Due in part to his role of overseeing human resources, training and education,
and payroll and commission services, in concert with others, Mr. Pepe actively ensures
defendants’ compliance or non-compliance with federal and state law, including the
requirements of the FLSA, ERISA, RICO, the PMWA, the WP(L, and state common law.

.85, Mr. Pepe is actively involved in reviewing and counseling defendants regarding
employment decisions, including hiring and firing of Plaintifts and Class Members.

86.  Mr. Pepe is actively involved in decisions that set employees’ schedules, hours
and standard terms of employment.

-~ 87. - Mr. Pepe is actively involved in decisions that set standard pay scales. .

15
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~ 88.. - Mr. Pepe is actively involved. in the :determination and drafting of human
resources policies, the resolution of issues. and disputes regarding policies and their
application, the counseling locations receive - regarding human resources jissues, and
communications with employees about human resources issues and policies.

89. - .Mz Pepe is actively involved in defendants’ employment and human resources
records, including the systems for keeping and maintaining those records.

90. -~ Mr. Pepe is actively involved in training and education functions across Aria
Health System.

91. . Mr. Pepe is actively involved in determining the type and scope of training
employees must attend as well as any compensation they receive for attending training..

192.. - M. Pepe is actively involved in payroll functions across Aria Health System.

93.  'Mr. -Pepe is actively involved in the system for keeping and maintaining
employees’ payroll records, the timing and method with which payment is conveyed to
employees, and the manner and method in which employees receive payroll information,
including their payroll checks.

94.  Mr. Pepe is actively involved in determining the terms of employment offered
to employees across Aria Health System.

95, Mur..Pepe is actively involved in determining the type and scope:of the terms of
employment made. available to employees, the method and manner in which information
regarding those terms.is conveyed to employees, and the system for keeping and maintaining
records related to employees’ terms of employment. -

-96. - Because Mr. Pepe has authority to.hire.or fire employees, provide and direct

support regarding human resources issues, including the hiring and firing of employees, and

-16-
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control the drafting and enforcement of the policies which govern the hiring and firing of
employees, Mr. Pepe has the power to hire and fire employees.

97.  Because Mr. Pepe has authority to establish work schedules and/or conditions
of employment, provide and direct support regarding human resources issues, including worlk
schedules and/or conditions of employment; control the drafting and enforcement of the
policies which govern employees’ schedules .and/or conditions of employment, establish the
type and scope of training employees receive, and administer the remuneration employees
receive, including the standard remuneration levels offered and the type and scope of the
remuneration made available to employees, Mr. Pepe supervises and controls employees’
work schedules and/or conditions of employment. . .

98. Because Mr. Pepe has authority to .establish employees’ rate and. method of
payment and centrally control payroll functions, including standard pay .scales, the provision
of payroll information, and the timing of payment, Mr. Pepe determines the rate and method
of employees’ payment.

~99.  Because Mr. Pepe has authority with respect to defendants’ centralized
records, including a database regarding employees’ employment records, and systems for
keeping and maintaining payroll, terms. of employment, and other employment-related
records, Mr. Pepe maintains employees” employment records. -

100. Because Mr. Pepe provides day-to-day support regarding human resources
issues, including employees’ work schedules and/or conditions of employment, controls the
drafting and enforcement of the policies - which govern employees’ schedules and/or
conditions “of employment, and administers: the terms. of -employment offered and

remuneration available to employees, he is affirmatively, directly; and actively involved in

17
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. operations of defendants’ business functions, particularly in regards to the employment of
Plaintiffs and Class Members.

101.  Because Mr. Pepe is actively involved in the creation .of the illegal policies
complained of in this case, actively advises defendants’ agents on the enforcement of the
illegal policies complained of in this case and actively ensures defendants’” compliance or non-
compliance with federal and state law, including the requirements of the FLSA, ERISA,
RICO, the PMWA, the WPCL, and state common law, Mr. Pepe actively participates in the
violations complained of in this action.

102. Based upon the foregoing, Mr. Pepe is liable to Plaintiffs and Class Members
“because of his active role in operating'the business; his role in the violations complained of in
this action, his status as an employer, and/or otherwise according to federal and state law.

© 103, Defendants maintain ERISA plans known as the Frankford Hospital Pension
~ Plan and the Frankford Hospital Tax Sheltered Annuity:

Plaintiffs’ and Class Members’ Employment With Named Defendants, Health Centers
and Affiliates

104. - The Named Defendants, Health Centefé land Affiliates | -elllr:e lia‘ﬁle to the
Plaintiffs and the Class Members because they acted dirediy and indireétly iln the iﬁterest of
an employer toward Plaintiffs and Class Members and dﬁe to their operia‘;ion és.a single or
enterprise; entity. | |

-IO.ST, During Plaintiffs” and Class Melrln.bers’ entire émpioyméht with Named
Defendants, Health Centers and Affiliates, the. Naméd Defendants,:.H‘ééitﬁ Cernters and
- Afftliates, &:ithef.directly or indirectly, suffered or permitted Pléi.ntif-fs and. Class Members to
perfo.rrﬁ'work, set: Plaintiffs’ and Class MemEer.s’ bek houfé, ra‘ées Vc')f f):;y,:ben(-eﬁ.t‘s, worlk
B policiés ahd ‘oth.ei'”conditions of emialoymeﬁt, an.d. ofllle‘tim:se‘. ‘Lreaﬁéd Pla,mtlffs .';\r';d (Class

-1§-
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Members as employees.

- 106. . ‘Named Defendants, Health Centers and Affiliates accomplished this directly
by exercising control over Plaintiffs’ and Class Members” employment conditions, and
indirectly by integrating their payroll records systems, centralizing their organization and
control .of labor relations and human. resources, including their employment of a Chief
Human Resources -Officer, and maintaining ‘system-wide policies, including the policies at
issue in this case, and certain employee benefit plans.

107, During Plaintiffs” and Class Members’ entire employment with Named
Defendants, Health Centers and Affiliates, Plaintiffs and Class Members understood that
‘Named Defendants, Health Centers and Affiliates, were their employers, either directly or
indirectly, based on ‘Named Defendants’, Health Centers’ and Affiliates” involvement with
Plaintiffs” and Class Members’ work hburs, rates of pay, benefits, work policies and other
conditions of employment.,

- 108. Plaintiffs” and Class Members’ understanding also resulted from Named
Defendants’,. Health Centers’ and Affiliates’ direct exercise of control over Plaintiffs’ and
Class Members™ employment conditions, and from Named Defendants’, Health Centers’ and
Affiliates’ indirect centrol over Plai.ntiffs and Class Members through the.intégration of
defendants’ payroll records systems, Centralizatioﬁ of defendants" Organizatioﬁ and control of
labor relations  and.. human resourges,.induding their employment of a Chief Human
Resources Officer, "and defendants’ mainteﬁaﬁce of system-wide policieS; including the
policies at issﬁe in this case, and cerfa;in emfl.O}-fAee béneﬁt plans.

109, : Further; the Named Defenci;lnts, Affiliatgs and Healtﬁ Centers. operéted as a

corporate combine, resulting in a single enterprise.

~-19.




Case 2:09-cv-05548-CMR Document 105 Filed 10/15/10 Page 20 of 52

110. During Plaintiffs’ and Class Members’ entire employment with Named
Defendants, Health Centers and Affiliates, the Named. Defendants, Health Centers and
Affiliates shared common ownership and common management, including oversight and
management by a senior executive team and board of directors. =+

111, During Plaintiffs’ and. Class Members’ :entire -employment with Named
Defendants, Health Centers and Affiliates, the. Named Defendants, Health Centers and
Affiliate;s acted in concert with one another to set Plaintiffs’ and Class Members’ work hours,
rates of pay, benefits, work policies and other conditions of employment, and to otherwise
treat Plaintiffs and Class Members as employees. : .

"~ 112. Named Defendants, Health - Centers. -and Affiliates acted in concert by
centralizing their supply chain management, integrating their finaneial, computer, payroll
and health records systems, centralizing organization and control of their labor relations and
human resources, including through their employment of a Chiet Human Resources Officer,
and maintaining system-wide policies, including the policies at issue in this case, and certain
employee benefit plans.

113. Collectively, Named Defendants, Health Centers and Affiliates comprise a
single, integrated enterprise, as they perform related activities through ‘L;ommon control for a
commorn business purpose. |
B. Plaintiffs

Named Plaintiffs

114. At all relevant times, KenﬁethiLyﬂﬂ,i.'Charlene-'Ag‘neW‘, aﬁ'd- Mafgaret Knapp
(“Plaintiffs”) were employees under the FLSA, the PMWA ‘and the -W‘PCLE 'ém'p'lbyed within

this District and reside within this District, © = w7070 v
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Class Members
115, The Class Members are thﬁse employees of defendants who were suffered or
- permitted to work by defendants and not paid their regular or statutorily required rate of pay
for all hours Wéfked..
116.  The Class Members can be broken down into the following Subclasses:
~a. Subclass A includes any Class Members who are or were subject to a
collective bargaining agreement, only for the workweeks they were

subject to the terms of such an agreement.

b Subclass B includes all Class Members for workweeks during which they
were not subject to a collective bargaining agreement.

FACTUAL BACKGROUND

117. Aria Health System is‘ one of th.e largest health care }.)r(.)\.riders m Eastem
Pennsylvania. | | o
-118. As discussed below, defendants maintained several ‘iilregal lp.a\y ébliéies that
denied Plaintiffs and Class Members Compensatioﬂ for all hou.rs Worked,‘ in.cludililg ;pplicable
premium pay rates. | |
Meal Break Deduction Policy
119.  Pursuant to defendants’ “Meal Break Deduction Policy,”rl defe:ndants’
com‘puter.ized timekeeping system automatically deducts one half-hour from erhployees’
paychecks each day for a meal brealk. |
- 120. - Despite having this policy, defendants do not ensure that Plainfiffs and Class
Members perform no work during the breaks. |
121. - Plaintiffs and Class Members do in fact perform worl during those brégks and
are not paid for that time. | | |

122 .. Defendants know that the Plaintiffs and Class Members perform worlk during
21-
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these meal breaks, but still do not pay them for this time pursuant to the Meal Break
Deduction Policy.

123.  Defendants maintain the Meal -Break Deduction Policy throughout their
facilities and centers.

124.  Plaintiffs and Class Members allow deféndants to operate on a 24/7 basis, and
in doing so, Plaintiffs and Class Members often perform compensable work for defendants
during their uncompensated meal breaks. -

- 125.  Defendants do not prohibit Plaintiffs ‘and Class Members from working
duﬁng their meal breaks and do not have rules against éuch work.

126.  Although defendants’ policy deducts 30 minutes of pay cach shift, defendants
expect Plaintiffs and Class Members to be available to work throughout their shifts and
consistently require their employees to work during their unpaid meal breaks.

127.  Plaintiffs and Class Members are not relieved by another employee when their
break comes, or asked te leave &eir work location.

128.  Plaintiffs and Class Memberé* are expected to eat without any change in
demands from patients or relief by additional staff. .

129.  Further, all defendants’ emplo;}ees. are requifed to respond to pages whether
on break-or not, as well as requests by patients.,ﬁco-W(‘)rkers a;nd management.

130. - Further, defendants for yeafs ha;fe Been reducing staffing which imposes larger

‘and larger burdens on Plaintiffs an-d. Class .Mefnbersr to i;nmediately respond to the
© defendants’ needs regardless of Whethér i)slaintif.fs. énd Class Members are on a “meal break.”
131..  Defendants know thaf P:llaint.ift:s and Class -Members perform work during

their meal breaks.
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132." . For example, Plaintiffs and Class Membeérs perform work for the defendants,
on defendants’ premises, in plaiﬁ sight, and at management’s request.

133.  Defendants’ management has' repeatedly  observed - Plaintiffs and Class
Members. working though their unpaid meal breaks. Defendants’ management has gone so
far as.to direct Plaintiffs and Class Members to worl during their unpaid meal breaks even
though defendants’ management knew that they would not be able to have a full meal break.

134. - Plaintiffs and Class Members had conversations with defendants’ man:agers in
which they discussed how they were working through their meal periods and were not getting
paid for such work. |

I35. When questioned by employees about the -Meal'Bre_ak Deduction Policy, the
- defendants affirmatively stated that the émployees were being fully paid for.‘thé; Work time for
which they were entitled to be paid, even though defendants knew compensable work time
was being e:ﬁclu‘ded from the employees’ i)ay. Such conversations occurred:vvith Pléintiffs and
- Class Members on-a number of occasions. These representations werel péft of ; course of

conduct (see e.g., 11 120-24, 146-56, 207-22) to defraud Plaintiffs and-Class Members from
the pay they were owed, and to mislead them into believing théy h;ad beeln' fﬁlly paid as
required by law. :

136. © Further, given the demands of the health care industry ;na short staffing,
“deferidants’ Ihar\agement knew that to get the tasks done they assigned to Plaiﬁtiffs.;ﬁd Class
Members., when they needed to get done, Plaintiffs and Class Members had fo ;PVO;I"i( through

their meal Breaks, even during times they were not paid for their ﬁeal breaks. . )

~137. Even though defendants know ‘thei.r. employees are performing-.-sﬁch worls,

defendants fail to cbmpensate their employees for such worl.
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138. - All Plaintiffs and Class Members are subject to the Meal Break Deduction
Policy and are not fully compensated for worlk they perfornd during breaks; including, without
limitation, hourly employees working at Aria Health System’s facilities and centers, such as
secretaries, housekeepers, custodians, clerks, porters, registered nurses,. licensed practical
nurses, transport nurses, nurse aides, administrative assistants, anesthetists, .clinicians,
medical coders, medical underwriters, nurse case managers, nurse interns, nurse practitioners,
nurse aides, practice supervisors, professional staff nurses, quality coordinators, resource pool
nurses, respiratory therapists, senior research associates, operating room coordinators, surgical
specialists, adﬁlissions officers, student nurse techs, trainers, transcriptionists, occupational
therapists, occupational therapy assistants, physical merépists, physical therapy assistants,
radiation therapists, staff therapists, angiotechnologists, x-ray technicians, CAT scan
technicians, mammographers, MRI technologists, sleep technologists, surgical technologists,
radiographers, phlebotomists, respiratory technicians, respiratory care specialists, respiratory
care practitioners, clinical coordinatofs, medical assistants, home care nurses, home health
aides, clinical case managers, midwives and other health care workers.

139.  Plaintiffs and Class Members are entitled to compensation for all time they
performed work for defendants, including during their unpaid meal breaks.

140. In addition, if Plaintiffs’ and . Class Members’” hours' had been properly
calculated, the time spent working during Iﬁeal breaks often would include work that should
have been calculated at applicable premium pay rates.

141.  All Plaintiffs and Class Members subject to the Meal Break Deduction Policy
are members of Subclass 1.

Unpaid Preliminary and Postliminary Work Policy -

-24.
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142.  Defendants suffered or permitted Plaintiffs and Class Members to perform
work before and/or after the end of their scheduled shifts. -

143.  However, defendants failed to pay Plaintiffs and Class Members for all time
spent performing such work as a result of defendants’ policies, practices and/or time recording
system (the “Unpaid Preliminary and Postliminary Work Policy”).

144. In addition, if Plaintiffs’ and Class Members’ hours had been properly
- calculated, the time spent performing work before and/or after their shifts often would have
- included work that should have been calculated at applicable premium pay rates.

145.  All Plaintiffs and Class Members subject to the Unpaid Preliminary and
Postliminary Work Policy are members of Subclass 2. - - .

Unpaid Training Policy |

146.  Defendants also suffered or permitte(i Plaintiffs and Class Members to attend
compensable training programs. |

147.  However, defendants failed to pay Plaintiffs'and Class Members for all time
spent attending such training sessions (the “Unpaid Trainiﬁg Policy”).

148. In addition, if Plaintiffs’ and Class Meﬁbers’ hours had been properly
caleulated, the time spent attending training often would haxlre inctuded work that should
have been calculated at applicable premium pay rates.

149. - All Plaintiffs and Class Members subject to the Unpaid Training Policy are
members of Subclass 3.

150.  Collectively, the Meal Break Deduction Poliéy-, the Unpaid Preliminary and
Postliminary Work Policy, and the Unpaid Training Policy, ar;'e referréd to herein as the

“Unpaid Work Policies.”
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Additional Allegations

151, Plaintiffs and Class Members were subject to defendants’ timekeeping policies
which fail to ensure that employees are compensated for all hours worked, including pursuant
to the Unpaid Work Policies.

152, ‘Even though Aria Health System knows its' employees are performing such
work, Aria Health System fails to compensate its employees for such work

+153. - Defendants’ practice is to-be deliberately indifferent to these violations of the
- statutory wage and overtime requirements.

- 154. . Through the paystubs and payroll information it provided.to employees, Aria
Health: System - deliberately concealed from its employees that they -did not receive
compensation for all compensable work that they performed and misled them into believing
they were being paid properly.

- 155.  Further, by maintaining and propagating the illegal Unpaid Work Policies,
defendants deliberately misrepresented to Plaintiffs and Class Members that they were being
. properly paid for all compensable time, even though Plaintiffs and Class Members were not
receiving pay for all time worked including applicable premium pay.

156. The defendants engaged in such conduct and made such statements to
conceal from the Plaintiffs and Class Members their rights and to frustrate the vindication of
the employees’ federal rights.

157.  As a result, employees were unaware of their claims.

"~ 2158, Defendants’ failure to pay overtime as required. by the FLSA is willful.
139, Defendants, however, at all times, intended to violate applicable federal laws

by failing to pay Plaintiffs and Class Members their regular or statutorily required rate of pay
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for all hours worked including applicable premium pay.

160.  Among the relief sought, Plaintiffs and Class Members seck injunctive relief to
prevent defendants from continuing the illegal policies and practices perpetuated pursuant to
the Unpaid Work Policies.

161. Defendants sponsor pension and 403(b) plans including the Frankford
Hospital Pensiont Plan and the Frankford Hospital Tax Sheltered Annuity (the “Plans”) for
their employees.

162. - Plaintiffs and Class Members are participants in and/or beneficiaries of the

-Plans.

163. . Defendants failed to keep accurate records‘of all time worked by Plaintiffs and
Class Members. . By failing to keep such records, defendants’ records are legally insufficient to
determine benefits.

164. Defendants failed to credit or even investigate crediting. overtime pay as
compensation used to determine benefits to ‘the extent overtime miay be included as
compensation under the Plans. Defendants, while acting as fiduciaries exercising discretion
over the administration of the Plans, breached their duties to act prudently and solely in the
interests of Plans’ participants by failing to credit them.with all of the hours of sexvice for
which they were entitled to be paid, including. overtime to the extent overtime may be

- included as compensation under the Plans, or to.investigate whether such hours should be
credited. Under ERISA, crediting houts is a fiduciary. function, independent of the payment
of wages, necessary to determine participants’ participation vesting and accrual of rights.
165, Plaintiffs and Class Members only. seek. the credit to their 'employ_ée.benefit

plans for uncompensated hours worked. .
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166.  As used in this Complaint, “mailed” means; {1):placing in any post office or
'authorize& depository for mailed matter, any matter or thing to be delivered by the United
States Postal Service; (2) causing to be deposited any mattér. or thing to be delivered by any
private or commercial interstate carder; (3) taking or receiving therefrom any such matter or
~ thing; and/or (4) knowingly causing to be delivered by any such means any such matter.

167.  Plaintiffs and Class Members allege that defendants devised, intended to
devise, and carried out a scheme to cheat Plaintiffs and Class Members out of their property
and to convert Plaintiffs’ and Class Members’ propesty, including their wages and/or overtime
pay (the “Scheme”). Defendants” Scheme consisted of illegally, willfully and systematically
withholding or refusing to pay Plaintiffs and Class Members their regular or statutorily
required rate of pay for all hours worked-in violation of federal law, as described previously in
this Complaint.

168.  Defendants’ Scheme involved the employment of material misrepresentations
and/or omissions and other deceptive practices reasonably calculated to deceive Plaintiffs and
Class Members. The Scheme involved depriving Plaintiffs and Class Members of their lawful
entitlement to wages and overtime.

169.  In executing or attempting to execute the Scheme and to receive the financial
benefits of the Scheme, defendants repeatedly mailed payroll checks; either directly to
- Plaintiffs and Class Members or between defendants’ business locations. These mailings
occurred on a regular basis and more than 100 such mailings occurred in the last 10 years.

170.  The payroll checks were fglse and deceptive because they misled Plaintiffs and
- Class Members about the amount of wages to.which they- were: entitled; and whether

defendants had included all compensable work time, as well as:their status and rights under
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the FLSA. Plaintiffs and Class Members relied to their detriment on the misleading payroll
checks that defendants mailed and those misleading documents were a proximate. cause of
Plaintiffs’ and Class Members’ injuries.

171.  Each time a paycheck was mailed to Plaintiffs and Class Members, Plaintiffs
and Class Members were separately injured. Therefore, a separate cause of action accrues for
each such injury.

172, Before Plaintiffs and Class Members. received each separate paycheck, they
were unaware of such injury.

173. . Defendants’ predicate acts of mailing the misleading payroll checks in

- furtherance of their Scheme constitute a pattern of conduct unlawful pursuant to 18§ U.S.C. §
1961({5}) based upon both the relationship between the acts and continuity over the period of
time of the acts. The relationship was reflected because the acts were connected to each

“other in furtherance of the Scheme. C(')ntinuity was reflected by both the repeated nature of
the mailings during and in furtherance of the Scheme and the threat of similar acts occurring

~in the future. The threat was reflected by the continuing and ongoing nature of the acts.

174. Defendants’ predicate acts were. related, because they reflected the same
purpose or-goal (to retain wages and overtime pay due to Plaintiffs and Class Members for
the economic benefit of defendants and members of the enterprise); results (reterition of
wages and overtime pay); participants (defendants and other members of the enterprise);
victims (Plaintiffs . and Class Members); and methods of commission (the Scheme and other
acts described in the Complaint). Thé acts were interrelated and not isolated events, since
they were carried out for the same purposes in a continuous manner over a substantial period

of time.
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175, At all relevant times, int. connection with the Scheme, defendants acted with
-malice, intent, knowledge, and in reckless disregard of Plaintiffs’ and Class Members’ rights.

176.  Each of the Plaintiffs and Class Members is a:“person” within the meaning of
18 U.S.C. §§ 1961(3) and 1964.

177.. . Each defendant is a “person™ within the meaning of 18 U.S.C. §§ 1961(3) and -
1962(c).

178.  Defendants were members of an “enterprise” under 18 U.5.C. §§ 1961(4) and
1962(a), which was engaged in or the activities. of which affected interstate and foreign
commerce.

179.  Each defendant received income from a pattern of conduet unlawful under
RICO, in which defendants participated through continuous instances of providing Plaintiffs
and Class Members with misleading documents which. defendants mailed and upon which
Plaintiffs and Class Members relied to their detriment. . -

180. Plaintiffs and Class Members were injured in their business and property
under 18 U.S.C. § 1964(c) by reason of defendants’ commission of conduct which was
unlawful under RICO.

181,  Every wage payment that the defendants mailed to the Plaintiffs and Class
Members as part of the Scheme constituted a new legal injury to the Plaintiffs and Class
Members:

182. * Plaintiffs and Class Members became aware ‘of each injury no sooner than the
date of each misleading wage payment.~. .- .

-183.  Therefore, each and every improper payment within the relevant statute of

limitations period constitutes a new legal injury and the Plaintiffs and Class Members are
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entitled to recover based on the reduction in each improper payment.

I184. Because of the defendants’ conduct, the Plaintiffs and Class Members did not
discover during the relevant statute of limitations period their claims that accrued earlier than
four years before this complaint was filed that the defendants were not paying them properly.

185.  Additionally, as set forth in the allegations above, including 9% 101, 120-24,

“the defendants fraudulently concealed from the Plaintiffs and Class Members the facts that
are the basis for their claims. Further, such conduct by the defendants equitably tolls the
statute of limitations covering Plaintiffs’ and Class Members' claims. .

186. Because of such conduct, the Plaintiffs and Class Members did not discover in
the relevant statute of limitations period that the defendants were not paying them properly.

187.  The Plaintiffs and Class Members exercised due diligence, but still were
unaware of their rights.

188.  The Plaintiffs and Class Members are not experts in proper payment under
federal or state labor laws, and more specifically are not aware of what time is compensable
for interrupted and missed meal breaks, nor how the defendants’ internal computer systems
were determining the amount they were being paid.

189,  Further, when questioned, the defendants falsely assured Plaintiffs and Class
Members:that the defendants understood federal and state labor laws and that based on that
knowledge, the defendants were ensuring that they were properly paying the Plaintiffs and
Class Members.

190.  The defendants made this representation despite the fact that such claims
were false, fully lkknowing that Plaintiffs and Class Members were relying-on. the defendants’

“expertise” and assurances.
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191. - Further, these assurances were. not contradicted by the information in legal
postings required by state or federal law to be displayed prominently at places of work to
which Plaintiffs and Class Members had. access.

192.  Prior to seeking legal advice from Class Counsel, the Plaintiffs were never
alerted to the defendants’ concealment of their violation of the law by failing to pay the
Plaintiffs and Class Members properly. .

193.  TFurther, not until the commencement of this action were Class Members
made aware that the defendants’ conduct in fact violated the law.

194.  Plaintiffs and Class Members were not classified as exempt employees because
hourly employees do not fall under one of the enumerated exemptions under the FLSA.

195. Plaintiffs and Class Members were subject to defendants’ timekeeping policies
which fail to ensure that employees are compensated for all hours worked, including pursuant
to the Unpaid Work Policies.

196. Defendants’ practice is to be deliberately indifferent to these violations of the
statutory wage and overtime requirements .contained ‘in the PMWA, the WPCL, state
common law and other laws of the Commeonwealth of Pennsylvania.

197. Defendants failed to act in good faith by failing to pay wages and overtime as
required by the PMWA, WPCL and common law. =

198. As a direct and proximate cause of defendants’ failure to act in good faith,
defendants violated the PMWA, WPCL and common law, Plaintiffs and Class Members have
suffered damages.

199.. - In addition, Plaintiffs and Class Members have ‘suffered non-economic harm as

a result of the Unpaid Work Policies, including, but not limited to, the personal loss of break
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and rest time, personal suffering and emotional distress. . -

~ 200. Because defendants’ Unpaid Work Policies involve an employer intentionally
misleading and deceiving employees about their wages, and withholding wages legally and
properly payable to employees, they are policies which are against the strong public policy of
the Commonwealth of Pennsylvania with respect to employees’ wages. -

. 201. Among the relief sought, Plaintiffs and Class Members seek injunctive relief to
prevent defendants from continuing the illegal policies and practices perpetuated pursuant to
the Unpaid Work Policies.

202. By entering into an employment relationship, defendants and Plaintiffs and
~ Class Members entered into a contract for employment,-including implied contracts and
express contracts. ‘While these contracts were generally oral express contracts and/or implied
“ contracts, from time to time, these contracts were memorialized in writing.

©203. Defendants entered into express oral contracts with Plaintiffs and Class
Members that were explicitly intended to order and govern the employment relationship
between defendants and Plaintiffs and Class Members.

204. In particular, Plaintiffs and Class Members had express oral contracts with Aria
Health System, Roy A. Powell and Michael E. Pepe.

205. Plaintiffs and Class Members also had express oral contracts with those Named
Defendants, Affiliates and Health Centers where they worked.

206. These binding, express oral contracts provided that Plaintiffs and Class
Members would provide services and labor to defendants in return for compensation under
the provisions of the contract.

207, This express oral contract also included ‘defendants’ explicit promise to
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compensate Plaintiffs and Class Members for “all hours worlked” by them during their
employment period.

208. In addition, defendants’ express oral contracts with Plaintiffs and Class
Members embodied all binding legal requirements concerning the payment of such wages to
the Plaintiffs .and Class Members that were in force at the time of that contract.

209. As alleged herein, Plaintiffs and Class Mernbers regularly worked hours both
under and in excess of forty per week and were not paid for all of those hours.

210. The defendants failed to pay for time that Plaintiffs and Class Members
Worked including, but not limited to, during their meal breaks, time that Plaintiffs and Class
Members spent in required, job-related training, and time that Plaintiffs and Class‘Members
spent before and after their regular work hours performing work-related tasks.

211. Defendants also entered into implied contracts with Plaintiffs and Class
Members as a result of their on-going dealings and course of conduct with Plaintiffs and Class
Members.

212. In particular, Plaintiffs and Class Member had implied contracts with Aria
Health System, Roy A. Powell and Michael E. Pepe.

"~ 213. Plaintiffs and Class Members also had implied contracts with those Named
Defendants, Affiliates and Health Centers who employed them. -

214. Pursuant to these implied contracts, Plaintiffs and Class Members agreed with
defendants that,'amOng other things, defendants would pay Plaintiffs and Class. Members for
all hours worked.

215.. Specifically, defendants contracted to hire Plaintiffs and Class Members at a

set rate of pay, with a set work schedule for a particular position; and under- set terms of
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employment.

216. ‘In addition, defendants’ implied contract with Plaintiffs and Class Members
embodied all binding legal requirements concerning the payment of such wages to Plaintiffs
and Class Members that were in force at the timé of that contract.

217.  Defendants failed to compensate Plaintiffs and Class Members in compliance
with this implied contract by failing to compensate Plaintiffs and Class Members for time
that they worked, including pursuant to the Unpaid Worl< Policies.

218. As noted above, from time to time, the contracts between Defendants,
including Aria Health System, Mr. Powell and Mz. Pepe, and Plaintiffs and Class Members
were memorialized in writing and were explicitly intended to order and govern the
~‘employment relationship between defendants and Plaintiffs and Class Members.

219. In those instances where. a written contract exists, it provides that Plaintiffs
- and Class. Members would provide services and labor to defendants in return for
compensation under the provisions of the contract.

220.  Such express written contracts contained -an explicit provision ‘whereby
defendants. promised to compensate Plaintiffs and Class Members for “all hours worked”
during their employment period.

- 221. 'In addition, such express written contracts with Plaintiffs and Class Members
embodied all binding legal requirements concerning the payment of such wages to the
* Plaintiffs and Class Members that were in force at the time of that contract.

- 222. . Plaintiffs have not attached a copy of any express written contracts to their

- .- Complaint because such contracts were not the type of document which defendants regularly

-provided to employees. -~ Rather, defendants generally maintained possession .of such
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contracts.

223. - Defendants failed to act’in good faith and breached the express and/or implied
contract terms by failing to pay Plaintiffs and Class Members for all of the time Plaintiffs and
Class Members worked and by failing:to pay Plaintiffs and Class Members all time worked
- including applicable premium pay. As a result of defendants’ breach of express and implied
‘contracts, Plaintiffs-and Class Members have been. harmed, and as a direct- and proximate
result have suffered damages including all amounts they should have been paid for all time
worked including applicable premium pay.

224. Both unwritten contracts and any written contracts between Plaintiffs and
Class. Members. and defendants contained an implied covenant of good faith and fair dealing,
which obligated defendants to perform the terms and conditions-of the employment contract
fairly and in good faith and to refrain from doing-any act that would violate any state law
governing the employment relationship or any act that would deprive Plaintiffs and Class
Members of the benefits of the contract.

225. Defendants breached their duty -of good faith and fair dealing by failing to
- compensate Plaintiffs and Class Members in accordance with. the applicable laws for all the
time worked, including applicable premium pay.

226. As .a result of defendants’ bréach ‘of the duty of: good faith-and fair dealing,
" Plaintiffs and Class Members have been harmed-and as a direct and proximate result have .
“suffered damages including all amounts they should have.been paid for all the time worked,
including applicable premium pay.

- 227, As ‘detailed herein, Plaintiffs and-Class -Members had valid express and/or

implied contracts with defendants.
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228. Pursuant to these contracts, defendants had the legal obligation to account to
Plaintiffs and Class' Members for all monies rightfully due to them as a result of Plaintiffs’
and Class Members” work on behalf of defendants.”

229. Because the records kept by defendants failed .to adequately and accurately
disclose, among other things, hours worked by Plaintiffs and Class Members each work day,
the total hours worked by Plaintiffs and Class Members each work week and/or the total
overtime compensation due to Plaintiffs and Class Members for each work week, defendants
failed to account to Plaintiffs and Class. Members for all monies due them.

230. As a direct and proximate cause of defendants’ failure to account, Plaintiffs
~and Class: Members: are uncertain as to the amount of the monetary benefit that was
conferred . upon - defendants by working on defendants” behalf -without "receiving
compensation, including applicable premium pay.

231. Plaintiffs and Class Members are entitled to a legal accounting of the monetary
benefit that was conferred upon defendants by working on defendants’ behalf without
receiving compensation, including applicable premium overtime compensation.

232. In the event that Plaintiffs and Class Members are found not to have a
contract claim, in the alternative, Plaintiffs and Class Members allege that defendants are
liable to Plaintiffs and Class Members because they have been unjustly enriched and/or are
liable under the theory of quantum meruit for their treatment of Plaintiffs: and Class
Members under the Unpaid Work Policies.

233, Plaintiffs and Class Members conferred a benefit upon defendants by working
on defendants’ -behalf without receiving compensation, incuding premium: overtime

compensation,
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'234: As detailed herein, rather than incur additional labor costs by paying non-
exempt houtly-paid employees for all of the hours that they worked, defendants required
Plaintiffs and Class Members to work hours under and in excess of forty without receiving
any compensation for those hours.

235.  Defendants failed to compensate Plaintiffs and Class Members for all time
worked, including pursuant to the Unpaid Work Policies.

236. Defendants had an appreciation or knowledge of the benefit conferred by these
Plaintiffs and Class Members. For example, defendants’ management has: observed Plaintiffs
and Class Members working through their unpaid meal breaks, directed Plaintiffs and Class
Members to work during their unpaid meal breaks, and affirmatively told Plaintiffs and Class
Members that they could not be paid for such time.

237. + Defendants have received financial gain at the.expense of Plaintiffs and Class
Members because they did not pay Plaintiffs and Class Members for all hours worked and
defendants kept the monies owed to the Plaintiffs and Class Members. -

238. Defendants have received financial gain under such circumstances that, in
equity and good conscience, defendants ought not to be allowed to profit at the expense of
Plaintiffs and Class Members.

239. Defendants enjoyed the benefit of ‘the monies rightfully belonging to the
Plaintiffs-and Class Members at the expense of the Plaintiffs and Class Members.

240, Defendants failed to act in good faith by failing to pay for all the time worked
including applicable premium pay, which has unjustly enriched defendants to the detriment
of Plaintiffs and Class Members.

2471. Defendants failed to act in:good faith and violated their obligations by failing
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- to.pay Plaintiffs-and Class Members for the reasonable value of the services performed by
Plaintiffs and Class Members for defendants.

242. As a direct and proximate result of defendants’ unjust enrichment, Plaintiffs

- . and Class Members have suffered injuries and are entitled to reimbursement, restitution and

. disgorgement from:defendants of the benefits conferred by Plaintiffs’ and the Class Members’
work without compensation.

243, In .the .event that Plaintiffs and Class Members are found not to have a
contract claim against defendants, in the alternative, Plaintiffs and Class Members allege that
defendants are liable for having engaged in fraud and negligent misrepresentation in the
- course of maintaining their Unpaid Work Policies in their dealings with Plaintiffs and Class
“Members, for having converted property belonging to Plaintiffs and Class Members under the

Unpaid Work Policies and for an equitable accounting.

244.  Through the paystubs and payroll information it provided to employees, Aria
Health System deliberately concealed from its employees that they did not -receive
compensation for all the work they performed and misled them into believing they were
being paid properly.

©. 245, Plaintiffs and Class Members are under no duty to inquire of defendants that
they were paid for all hours worked including applicable premium pay. As a direct and
proximate cause of defendants affirmatively misleading Plaintiffs and Class Members
-regarding the fact that they were to be paid for all-hours worked, defendants are estopped

from:asserting statute of limitations defenses against Plaintiffs and Class Members. -
~ 246. - Further;, by maintaining and propagating the illegal policies, defendants

~ deliberately misrepresented to Plaintiffs and Class Members that they were being properly
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paid for time worked, even though Plaintiffs and:Class Membeérs were not receiving pay for
all time worked.

247. Defendants, through their corporate publications and through statements of
their agents, represented that wages would be paid-legally and in accordance with defendants’
obligations pursuant to applicable laws. ..

248. Defendants misrepresented in their employee manuals and policy manuals to
Plaintiffs and Class Members that they would be paid for all- hours worked including those
worked both under and in excess of forty ina work week. . |

249, . Defendants intended for Plaintiffs and Class Members to  rely upon
defendants’ misrepresentations that they would be paid for all the time worked, including
applicable premium pay.

250. Defendants, however, at all times intended to violate applicable state laws by
failing to pay Plaintiffs and Class Members for all the time worked, including applicable
premium pay.

251. These misrepresentations were material to the terms of Plaintiffs™ and Class
Members” employment contracts (express and implied), and Plaintiffs and Class Members
relied on the misrepresentations in agreeing to accept and continue employment with
defendants.” This reliance was reasonable, as. Plaintiffs'and Class Members had every right to
believe that defendants would abide by their obligations pursuant to applicable state law.

252, When defendants hired Plaintiffs and Class Members, they represented to
Plaintiffs and Class Members that they would be fully ‘compensated for all services
performed. -

253.  Defendants affirmatively. misled- Plaintiffs and Class. Members regarding the
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fact that defendants failed to pay Plaintiffs and Class Members for all hours worked. .

254.  Defendants induced Plaintiffs and Class Members to accept employment with
defendants by misrepresenting to Plaintiffs and: Class Members that they would be fully
compensated for all hours worked.

- 255.  'There was no reasonable basis for defendants to believe these representations
because defendants had a continuing practice and policy of failing to pay their employees for
all the time worked, including applicable premium pay. Plaintiffs and Class Members relied
- upon defendants’ representations by performing work and services for defendants. 'This

reliance was reasonable, as Plaintiffs and Class Members had every right to believe that
-defendants would abide by their obligations to pay for all hours worked. -

- 256. The defendants engaged in such conduct and made such statements.to:conceal
from the Plaintiffs and Class Members their rights and to frustrate the vindication of the
employees’ rights under federal and state law.

257.  As aresult, employees were unaware of their claims. ~

258. As a direct and proximate cause of defendants’ fraud - and - negligent
misrepresentations, Plaintiffs and Class Members have suffered damages because they were
not compensated for all hours that they worked both under and in excess of forty per-week.

259. - At all relevant times, defendants had and continue to have a legal obligation
to pay Plaintiffs- and Class Members all earnings and overtime due. The wages belong to
Plaintiffs and Class Members as of the time the labor and services were ‘provided to
defendants and, accordingly, the wages for services performed are the property of the
Plaintiffs and Class Members.

260: In refusing to pay wages and applicable premiumi pay to-Plaintiffs and Class
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Members, *defendants  knowingly, unlawfully and intentionally took, appropriated and
.- converted the wages and overtime earned by Plaintiffs and Class Members for:defendants’
“own use, purpose and benefit. At the time the conversion took place, Plaintiffs and Class
Members were entitled to immediate possession of the amount of wages and overtime earned.
As a result, Plaintiffs and Class Members have been denied the use and enjoyment of their
property -and have been otherwise damaged in an amount to be proven at trial. This
“conversion was done in bad faith, oppressively, maliciously, and fraudulently and/or done
- with conscious disregard of the rights of the Plaintiffs and Class Members. This conversion
was concealed from Plaintiffs and Class Members.

261, Defendants” failure to compensate Plaintiffs and Class Members for all the
time“they’ worked, including applicable premium pay, constitutes the conversion of the
monies of Plaintiffs and the Class Members. -

262. - As-a direct and proximate result of the conversion by defendants of monies
belonging to Plaintiffs and Class Members, Plaintiffs and Class Members have suffered
damages including all amounts they should have been paid at regular or premium rates for
- time worked.

. 263. Pursuant to the relationship between defendants and Plaintiffs and Class
Members,. defendants had a legal duty and obligation te fully account to Plaintiffs and Class
- Members for all monies due as a result of Plaintiffs’ and Class Members” work on behalf of
defendants.

264, . As.adirect and proximate cause of defendants’ conversion, fraud and negligent
¢ misrepresentations,” Plaintiffs and Class Members are uncertain as to the amount of the

© morietary. benefit: that was conferred upon defendants by working on defendarits’ behalf
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without .receiving. compensation, including :applicableé premium pay because of defendants’
failure to meet their legal obligations. .-

265 Accordingly, Plaintiffs and .Class: Members are entitled to ‘an’ equitable
accounting of .the  monies owed them as a result of defendants’ implementation and
enforcement of their Unpaid Work Policies: . .

. 266. -Plaintiffs and Class Members were not classified as exempt employees because
hourly employees do not fall under one of the enumerated exemptions under the PMWA..

267.- Defendants failed to pay all-wages. due to: Plaintiffs and Class Members on
regular days designated in advance pursuant to the WPCL. «

.+ ..268.  Iu-addition, the wages of Plaintiffs -and Class Members have remained unpaid -
for more than 30 days.

269. - Plaintiffs and Class: Members also allege that defendants have engaged in a
failure to keep-accurate records in the course of maintaining their Unpaid Work Policies in
their dealings with Plaintiffs and Class Members. - .-

. 270. As such, defendants failed to.make, keep and preserve true and accurate
records of the hours -worked by Plaintiffs and Class Members in violation of 43 P.5. §
333.108. -

1271, As set forth above, because thefe is no good faith contest or dispute regarding
. the amounts owed, thie Class Members are entitled. to-liquidated damages in the amount of
25% or $500 for each payday in which. such wages were not paid.

FIRST CAUSE QOF ACTION .. =
FLSA '

272. . Plaintiffs and Class Members reallege the above paragraphs as if fully restated
herein.
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©. 273, Defendants willfully violated their obligations under. the FESA and are liable.
to Plaintiffs and Class Members.

SECOND CAUSE OF-ACTION -
ERISA—Failure ta Keep Accumte Records

2274, Plaintiffs and Class Members reailege the above paragraphs as if fully restated

2275, | Plaintiffs and Class Memlﬁefﬁ rbriné Ilt]r;é;se | clai‘rﬁ; under 29 liS.C. §
1132( )(3) whlch confers on plan part1c1pants the right to brmg suit fo émom any VlOl&thl’l
of ERJSA§ 1059( }(1) s |

- 276. - Defendants failed to keep accurate Vre(.:ords of ali tlrﬁe ﬁ;rkéd b)} lj;lalr;lt1ffs and
e.'Clas-sMembers.“ By failing to keep such records‘, .defendaﬁts ‘record‘sA are 1egéliy 1ﬁsuff1c1enr. to
determine benefits. Defendants fa1led to I((iﬁi:) reéords suffici.ent té ldeferrllliné tﬁe benefits
due or Whlch may become due” under the terms of the Plans aé requlréd by ERISA §
209({a)(1 ) 29 US.C.§1059(a ).( 1). | | |

THIRD CAUSE OF ACTION
ERISA—Breach of Fiduciary Duty

277, - Plaintiffs and Class Members reallege the above paragraphs, as if fully restated

herein.
278. - Defendants breached their fiduciary duties under 29 U.5:C. § L104(a)(1). -
FOURTH CAUSE OF ACTION. . .- :
RICO‘ |
| 279.. Piaintiffs and Ciaés Memberé-rt;aiiégé th;a ébo{re.plérégrle;phs.‘as if fulij restatéd
herein. - | | | S

- 280: . Plaintiffs and Class Meémbers bring -these ‘claims under 18 U.S5.C. § 1964(c),

oo owhich confers: on private individuals the right to bring suit for any injury caused by a
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. violatiorvof 18 U.S.C. § 1962.

. 281, - Defendants’ conduct, and. the ‘coriduct of other members of the enterprise,
injurgd Plaintiffs: and Class Members by refusing to pay thei-r' regular or statutorily required
- rate of pay. fét all hours worked. Defendants conductedlo-r pérti.cipated,r ctiréctiy or ixttlirectly,

in the: conduct of the enterprise’s afféirs through a rpéttém‘ of rad«a‘teéting acti\;ity, by
~devising-a Scheme to obtain Plaintiffs’ and Class Members’ property by means of false or
fraudulent represemtatioﬁs, at least soﬁte- of Which Wete tnade in the _misleatd'mg payroll checks
which defendants mailed.

FIFTH CAUSE OF ACTION _
Violation of Pennsylvania Minimum Wage Act

582 - Plaintiffs and Gla’sé Merrtbersrééil.ege th"é abtjl‘;re I;)aratgfaphs és if fttliy restated
herein. R | | - |

283, As .a.idirect and proxi_ma;tt: catlse- of‘ défétttlants’ acts, includ‘ing. deféndants’
failute tt3 ‘act in good faith, df:fendamté tftt)latted the PMWA, and Plaintiffs and Class
' Members havle suffered damages. Plaintiffs etnct Cl;ts.s Members are not, howevc_:r_,“seeldng
recovery under the PMWA for fringe benefité or.any .plan. be.nefits protected 5y ERtSA even
if such amounts were.recoverabfe under the PMWA. | - B

SIXTH CAUSE OF ACTION
Wage Payment and Collection Law

284. - Plaintiffs and Class Members reallege the above paragraphs as if fully restated
herein.

- 285: - As adirect and. proxithate catx.se (;t' defét\dants’ acts, intluding .defénda.nts’

- failure to act in good faith, defendartts viclated the WPCL, Etnd Plaintiffs and Class Members

have suffered damages. Plaintiffs and Class Members are not, however, seeking recovery
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-under the WPCL for fringe benefits or any plan’ benefits: pmtected by ERISA even if such
amounts were recoverable under the WPCL. <

SEVENTH CAUSE OF ACTION. .
Breach of Express Oral Contmct

.2 86. ' Plaintiffs and Class Members reallege the above paragréphq aé if fully restated
herein. o R - : o |

287. - VD:efendants are Hable té Prlai-n-t.i‘l'ffsﬁar;g t('f.laés.l‘;/lembers Ji-’o.r breécﬁ.of their
express oral contract. o o o -

288.. - As a-direct la.nd .proz.(imate. cause-.oi;l(.iéfél;ﬁants’ l_).reach. of this express orél

..contract, Plaintiffs and Class Members have suffered dama;geé. ' Plaintiffs and Class Members

0 are not, howe\(ef, seeking recovery for fringe benefits or. any plan benefits protected by ERISA

even if such amounts were recoverable. -

EIGHTU CAUSE OF ACTION
Breach of Implied Contract

289. Plaintiffs and Class Memberé re.aliég.e the above‘ paragréphs a; if fulll? restated
herein. . . | | |

© 290, Defendants are liable to Plali.ntiffsl.éﬁd Class Menfbers fcl)r'. Efeach of implied

contrécts.. - B - N
291, As a direct and proximate cause of defendant.s’lbﬁ.céaé.}cl i..c.)f...ir-r-l.pii-ed contracts,
- Plaintiffs-and Class Members have suffered damages. - Plaintifts and Class Members are not,
- ‘however, seeking recovery for fringe benefits or any plan benefits protected by ERISA even if
such amounts Were recoverable. | |

NINTH CAUSE OF ACTION
Breach of Express Wmtten Cantmct

- 2920 Plamtlffs and Class Members reallege "i:he above paragraphs as 1f fully restated .
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herein. .

293. . Defendants are liable to Plaintiffs and Class Members. for bfeach of their
. express written contract.
. 294 As ‘adirect and proximafe cause of dﬁfendants’ .bl.cre.ach of thisj.e.@i‘"es.:siwritten
. contract, ‘?lainti.ffS'and Class Members .have gufféréa démageé. | Piaintiffé af;d -Ci.é.ss Membersl
are not; however, seeking recove%y for fringe benefits or any plan benefits protected by ERIS.A :
even if such amounts were recoverable. | | | ” o o

TENTH -CAUSE OF ACTION
Action in Assumpsit

2:9.5‘-.7 . Plaintiffs and Class Membelrs reallege the above paragraphs as if‘ fully :r.es‘tated

herein. | |
296, As.a direct and proximate cause of defendants’ -breach of contractual duties,
- Plaintiffs and: Class: Members have suffered damages. Plaintiffs and Class Members are nlbt,
however, .-seéking recovery for fringe benefits.or any plan b.enefi.ts,j pfﬁtected by ERISA'.even if

such amounts were recoverable.

ELEVENTH CAUSE OF ACTION
Accounting at Law RS

297 Plaintiffs and Class Memb.grs reallege the above paragraphs as .if .fully. restated
herein. ‘.

-+ 298, . Plaintiffs and Class- Members are entitled to an-accounting.at-law of the

- monetary benefit that was conferred upon defendants by working under and inexcess of

. forty: hours per. week on defendants’t. .=Behalf without. receiving compensation, '-including

L premi‘q'rn ‘overtime: compensation.  Plaintiffs .and Class Mgmljéfsﬂgétjfg.r{ot;fhp}'zyévgr; seeking

- M recovery for fringe benefits or any plan benefits protected by ERISA. -even‘if_ such amounts

. ‘A""‘I— e
U
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were recoverable.

TWELTH CAUSE OF ACTION
Quantum Meruit

299, .Plaintiffs and Class Merzn.ll:).é'r‘s‘ré-al.};égth-e above paragraphs ;15 if fully restat.‘ed‘
herein. o -
| 300. Defendants are liable toPlamtiffs énd.(j.lass Members bésed, .o‘n -(juantum
meruit. | ” o | - -
301. - As a direct and proxir.n.;tte .callyuslﬂe .of d-ef;and.iaﬁts’ failute to pay Plaintiffs and
Class Members the réasdnabk: value of .tﬁeir services, incluc.iiﬁg. aefenciants’-. faiiufe to act in -
- good faith, Plaintiffs and Class Memkr)&'ersf héﬁe-«éuffe;ed. -darriage’s‘.. - Plaintiffs. and Claés
- Members are not, hewever, seeking reczovéryﬁfdr. fringe benefits or any plan benefits protected
by ERISA even if such amounts were recoverable.

THIRTEENTH CAUSE OF ACTION
Unjust Enrichment

302. | Plaintiffs and Class Membler; reallegg fhe abbve paragraphs as if fully restated
herein. |
303. Defendants have been 'unjuétlyl eﬁﬁched thmﬁgh their failure té pay for all
time Plaintiffs and Class Members pe’rforme-c.l Worl( |
. 304 As a direct and proximate cauéé-_h of defendants’ failure to pay Plaintiffs and
‘Class Members the reasonable value. of their services, including defendants’ failure to act in
- good faith, Plaintiffs- and Class Members: have suffered damages.  Plaintiffs- and Class
- Members are not, however, seeking recovery for fringe benefits or any plan benefits protected

by ERISA even if such amourits were recoverable. .

-
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FOURTEENTH CAUSE OF ACTION
Fraud

‘ 805 - Plaintiffs and Class Members reallege the abo‘vre‘ paragraphs as*ffuﬂyrestated
herein. | | L
©306. Defendants are liable to Plaintiffs and Class MemBers for fraud.
" 3.‘07.-. - Asa direct and proximate cause of'.defendan‘ts".misreprésen‘r..ation‘s, Plaintiffs
- and Class Members have suffered damages. Plainﬁffs and Class Membérs .are ﬁot, however,
' seelﬁng -'recév:ery, for .. f-ringé benefits or any plan benefits protecte.d‘by,ERI:SA'even if such
amounts ‘;%zere.recoverable.. o | |

FIFTEENTH CAUSE OF ACTION =~
Negligent Misrepresentation

308 ?laiﬁtiffé and Class Méfnbefs rééllégg t;ne above 'Iﬁélragrépﬁé‘as if fully. reététed

herein. I . L e A

3G9. :Defem-dénts. are liable to Plamt1ffs an& Class M;:mber.s-,-hf.or. Vl.legligent
mis.represeﬁtatlion. ‘ ' -

o310, As a direct and proximate cause of defendants’ misrepresentations, Plaintiffs

.. and-Class-Members have suffered darﬁages. Plaintiffs and €lass Members are not, however,

secking recovery for fringe benefits or any plan benefits protected by ERISA even if such
amounts were recoverable,

SIXTEENTH CAUSE-OF ACTION
Conwversion

he-rei.l.u.. | o T L PSRN
3.12... Defendants are liable tc: I-Jl‘éinﬁf‘fs: and Eil;ass; ;M.emiz;ers f;ﬁ éoﬁVéf;siOH.
C oo 08130 lAsasdirect and proxilr.na.ter rﬁsu1£ ‘of the conversion 'by défendants of monies
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~ belonging to Plaintiffs and Class Members, Plaintiffs and ‘Class -Members have:-suffered .
- -damages. Plaintiffsand Class Members are not, however, seeking recovery for fringe benefits
“or any plan benefits protected by ERISA even if such amounts were recoverable. :

SEVENTEENTH CAUSE OF ACTION
Accounting at Equity . '

314. - Plaintiffs and Class Members reallege the above paragraphs as if: fully restated
herein

315. ~Plaintiffs and Class Mermbers are entitled to an accounting-at equity.of the.
monetary bene‘fit,that- was conferred upon defendants .by working under and in excess of
. Eo_rty hours: pér week on defendants’ -behalf withou£ recetving - compensation, -including
premium overtime. compensation. P"lain‘tiffs and Class Membérs are n.ét', IHOWE_\.FE‘I",.”SE&i(iﬂg
- .recovery for ffinge.benefits or aﬁy p!an -bene‘_.flits; érotected,by ERISA even if -Sﬁch E-UTHOEHES.
were recoverable. .

EIGHTEENTH CAUSE OF ACTION
43 P.S. § 333.108 - Failure To Keep Accurate Records

-316. - Plaintiffs and Class Members reallege .t.he above paragraphs as if fully restated
herein. e |

'317. As a direct and proximate result defendants’ failure to keep true and accurate
record of hours:worked by Plaintiffs and Class- Members, Plaintiffs and Class Members have
suffered damages. - -Plaintiffs and Class Members are not, however, sgek_ing‘recb_rds of -any.
plan beneﬁts protected by ERISA. ) - o

WHEREFORE Plaintiffs dnd C lass Member& demand ]udgrr'lent agamqt defendants,
in their favor and that they be given the followmg rehef

“o(a)ys an order preliminarily and permanently restramlng defendants from engagmg
in the aforementioned pay violations; - S I
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. (bj),'
(e)

~(d)

. and overtime which were not properly paid to Plaintiffs and Class Members;

(e)

(0

©

pursuant o ERISAq ’rhe crediting to Plamuffs and Class Members for all hours
Worked under defendants’ Plans : . . e T

an -award of the value of Plaintiffs’ and Class Membem unpald wages, and any -

()ther amounts necessary to make them whole;

l.i-quida-ted damages under the FLSA equal to the sum of the amount 6f<\ffvages

' _all relief available under PMWA and WPCL including, without limitation,
- additional damages such as 25% of Plaintiffs’ and Class Members’ unpaid
- wages under the illegal policies described in their . Complaint, . or. $500, .. .

whichever is greater, and an additional amount equal to the unpaid wages, but

- excluding relief available under any ERISA plan;

- an award of reasonable attomeys fees, taxpenses expert fees and c:osts Jincurred
'm delcatmg Plamtlffs and C}ass Members rlghts .

an award of pre— and post-judgment intereét;

~.anaccounting of the monetary benefit that was conferred upon defendants by
Plaintiffs and Class Members Working under an in excess of forty hours per

week on defendants’ behalf without recelvmg compensatlon including :
premium overtime compensation; and e A

such other and further legal or equitable relief as this Court decms (o be jus‘.t.
and appropriate.

JURY DEMAND

Plaintiffs demand a jury to hear and decide all issues of fact _i‘:,r}._ac_cprdar}c.e__wijch_ .

~ Federal Rule of Civil Procedure 38(b), -
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